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See (1918) 27 Yale Law Journal, 965 ; Pollock, Law of Fraud in British Indies 
(1894) 53. The instant case might well have been decided on grounds of negli- 
gence, as the concurring opinion of Atkins, L. J., intimated, and while the case 
appeats to have been properly decided, yet decisions unnecessarily based upon 
such broad grounds of liability cannot be said to aid in the progress of the law. 

Torts — Negligence — Railroad's Duty to a Trespasser. — While passing around 
a train which was blocking a public crossing, the plaintiff was struck by another 
train, operated by the defendant's servants. The evidence tended to show that it 
was customary for people of the city to pass around trains obstructing this cross- 
ing, not only with the flagman's consent, but even at his suggestion. As a result 
there was a well beaten path at the place where the injury occurred. There was 
no other evidence of contributory negligence. The lower court found for the 
plaintiff. Held, that the plaintiff should recover, since under the circumstances 
the defendant by its servants was under a duty to anticipate the presence of persons 
upon the tracks and to exercise special care and watchfulness to avoid injury to 
them. St. Louis-San Francisco Ry. v. Jones (1920, Okla.) 190 Pac. 385. 

The majority doctrine imposes no affirmative duty to provide against injury to 
a trespasser until after his presence is known. Cleveland, etc. Ry. v. Tartt (1900, 
C. C. A. 7th) 99 Fed. 369; 2 Shearman & Redfield, Negligence (6th ed. 1913) 
ch. 21. Some courts have held that even then the only duty is to refrain from wil- 
ful and wanton acts likely to result in his injury. Ellington v. Great Northern Ry. 
(1905) 96 Minn. 176, 104 N. W., 827 ; Tabor v. Phila. & R. Ry. (1920, Pa.) no Atl. 
167. Others have held that there is a duty to exercise ordinary care. Baltimore 
& O. Ry. v. State (1911) 114 Md. 536, 80 Atl. 170; Ingram v. Jackson (1917) 
206 111. App. 466. The fact that the place where the accident occurred is habitu- 
ally used by the public with acquiescence by the railroad, is often said to impose 
no greater duty upon the company, and to make the users no more than bare 
licensees with only the rights of trespassers. Griswold v. Boston & M. Ry. 
(1903) 183 Mass. 424, 67 N. E. 354; Pittsburgh, etc. Ry. v. Philpott (1920, Ind.) 
127 N. E. 827. What constitutes wanton and wilful acts towards such a person 
is a question for the jury, but the mere failure to exercise ordinary care to pre- 
vent injury after a trespasser's presence is known, may under special circum- 
stances amount to wantonness. Tice v. Cent, of Ga. Ry. (1920, Ga.) 103 S. E. 
262; Petrowski et al. v. Phila. & R. Ry. (1919) 263 Pa. 531, 107 Atl. 381. Op- 
posed to the foregoing line of authority is a growing minority doctrine which 
holds that with respect to any place on or near the tracks of a railroad where it 
is known trespassers are accustomed to be, there is a duty upon the company's 
servants to anticipate their presence, keep a reasonable lookout, and use ordinary 
care to avoid injury to them. Donovan v. South & North Ala. Ry. (1887) 84 Ala. 
141, 4 So. 142; Louisville & N. Ry. v. Clore (1919) 183 Ky. 261, 209 S. W. 55. 
The reason for this is often said to be that long and continued use by the public 
with the railroad's consent and acquiescence ripens into an implied license and 
gives to the users the rights of licensees. Anderson v. Chicago, etc. (1894) 87 
Wis. 195, 58 N. W. 79; St. Louis S. W. Ry. v. Douthit (1919, Texas) 208 S. W. 
201. While the nature of the locality within which the user arises is an im- 
portant factor, it is not necessary that the place be within the limits of a city. 
The number of persons, however, using the way may well be taken as a criterion 
of such a use as should impose the duty of a look out. Louisville & N. Ry. v. 
Vaughn's Adm'rs (1919) 183 Ky. 829, 210 S. W. 938. After discovering a tres- 
passer apparently possessed of all the human faculties, the employees in charge 
may presume that he will conduct himself so as to avoid injury, and need not at 
once resort to emergency steps. Campbell v. Kansas City etc. Ry. (1895) 55 Kan. 
536, 40 Pac. 997; Elder v. Idaho-Wash. Ry. (1914) 26 Idaho 209, 141 Pac. 985. 
But if collateral circumstances negative the presumption that the trespasser has 
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knowledge of his danger, those in charge of the train must make every effort, con- 
sistent with the safety of the passengers, to stop it. Hines, Director General v. 
Angle (1920, C. C. A. 5th) 264 Fed. 497. The majority doctrine is based upon the 
broad principle that since the track is the exclusive property of the railroad, it 
may expect it to be clear and presume that no one will trespass on it. But this 
presumption is usually a fiction inconsistent with the known facts and the minor- 
ity doctrine adopted by the principal case seems more reasonable and more just. 

Torts — Unions — Expulsion of Member without Notice, Contrary to Natural 
Justice. — When the plaintiff's report as treasurer of a local branch of the union 
showed irregularities which were violations of a by-law, the executive committee 
passed a resolution removing him from office and making him ineligible to hold 
any other office for five years. This occurred without notice to him and without 
giving him an opportunity to defend. The plaintiff asked for an injunction to 
restrain the enforcement of this resolution. Held, that he was entitled to relief, 
since such action was contrary to natural justice. Burn v. National Amalgamated 
Labourers' Union [1920] 2 Ch. 364. 

The principles involved in the action of the executive committee are the same 
as if it had expelled the plaintiff without notice and an opportunity to be heard. 
In cases of this character the court has no jurisdiction unless property rights 
are involved, although it may justify the plaintiff and then deny jurisdiction. 
Pound, Equitable Relief against Defamation and Injuries to Personality (1917) 
29 Harv. L. Rev. 679. Granting jurisdiction, the court will not interfere where 
notice and an opportunity to be heard have been given. Byram v. Sovereign 
Camp (1899) 108 Iowa, 430, 79 N. W. 144. Where the expelled member has not 
had a chance to defend himself, the court will generally interfere in his behalf. 
State v. Seattle Baseball Association (1910) 61 Wash. 79, m Pac. 1055. Two 
theories have been advanced. The English view is that the expulsion is contrary to 
natural justice. Parr v. Lancashire & Cheshire Miners' Federation [1913] 1 Ch. 
366. Many American cases have adopted the English view, one case translating 
the wording into "fair play". William v. Randolph (1905) 48 Misc. 96, 96 N. Y. 
Supp. 644. Other cases have stressed a contractual relation between the associa- 
tion and the member, the terms depending upon the by-laws, which govern their 
relations. See Krause v. Sander (1910) 66 Misc. 601, 602, 122 N. Y. Supp. 54, 56. 
Where the by-laws provide for notice and an opportunity to be heard, it would 
seem to make no difference along which line the case is decided, and many cases 
have combined the two. Universal Lodge No. 14, F. and A. M. v. Valentine 
(1919) 134 Md. 505, 107 Atl. 531. Where the by-laws are vague as to the neces- 
sity of a hearing, it is not entirely contrary to the contract theory to imply such 
a provision, and most cases do so. Richards v. M orison (1918) 229 Mass. 458, 
118 N. E. 868. Only two cases have been found which carry the contract theory 
to its more logical conclusion and allow the parties to deal with each other strictly 
in accordance with the by-laws. Manning v. San Antonio Club (1885) 63 Tex. 
166; Levy v. Magnolia Lodge No. 29 I. 0. 0. F. (1895) no Calif. 297, 42 Pac. 
887. But opposed to this view one case has said that a by-law which specifically 
made notice unnecessary would be bad. See Ludowski v. Benevolent Society 
(1888) 89 Mo. App. 337, 339. It would seem that on joining an association, the 
new member, as a practical matter, does not know the provisions of the by-laws, 
nor does he generally have an opportunity to know them before he is admitted. 
Therefore expulsion should not be governed by the terms of the contract, but 
rather by laws of natural justice, and it would seem that the instant case, in 
basing its decision on this ground, supports the better view. 

Trusts — Rights of Creditors of Cestui — Effect of Statute. — Mrs. B by her 
will bequeathed securities valued at $25,000 to a trust company, in trust to pay 



